STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQARD )
OF PHYSI CAL THERAPY PRACTICE, )
Petitioner, ;
VS. ; Case No. 01-2928PL
RAYMOND CRALLE, ;
Respondent . %

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on Septenber 28, 2001, by video teleconference at sites in West
Pal m Beach and Tal | ahassee, Florida, by Florence Snyder Rivas, a
dul y- desi gnated Admi nistrative Law Judge of the D vision of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Mary Denise O Brien, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive, Building Three
Tal | ahassee, Florida 32308

For Respondent: Richard WIlits, Esquire
2290 10th Avenue North, Suite 404
Lake Worth, Florida 33461

STATEMENT OF THE | SSUE

Whet her the allegations in the Anended Adm nistrative
Conpl ai nt have been proven by clear and convincing evi dence and,

if so, what penalty should be inposed.



PRELI M NARY STATEMENT

By Anended Administrative Conplaint dated May 8, 2001,
Petitioner, Departnent of Health, Board of Physical Therapy
Practice, alleged that Respondent, Raynond Cralle, violated
Rul e 64B17-6.001(3)(c), Florida Adm nistrative Code, which
prohi bits del egating activities that require the speci al
know edge and judgnent of the physical therapist; Rule 64B17-
6.001(5)(d), Florida Adm nistrative Code, which prohibits
del egating portions of the skilled physical therapy functions to
| esser trained health personnel; Rule 64B17-6.007(5)(b)(2),

Fl orida Adm ni strative Code, which prohibits del egating either
eval uation or reevaluation of patients; and Rul e 64B17-
6.007(6)(c), Florida Adm nistrative Code, which prohibits

al l owi ng unlicensed personnel to docunment progress notes other
t han tasks and activities of a patient.

The Amended Administrative Conplaint did not specifically
charge a violation of Rule 64B17-6.007(6)(b)(2), Florida
Adm ni strative Code, which prohibits del egating the assessment
of the progress of the patient in relationship to the plan of
care; however, this issue was tried by consent.

The allegation pertaining to Rule 64B17.6.007(5)(b)(2),

Florida Adm nistrative Code, was dism ssed prior to the hearing.



At the hearing, the Petitioner presented the testinony of
Hel en Mesa and Linda Nash. Petitioner offered two exhibits into
evi dence.

Respondent testified in his own behalf and al so presented
the testinony of Alvin Ponce De Leon, Kenneth Ansler, and Laurie
Pol oskey. Respondent offered two exhibits into evidence.

A transcript of the hearing was filed on Cctober 12, 2001.
Proposed Recommended Orders were tinely filed on Novenber 15,
2001, and have been carefully considered in the preparation of
t his Recormended O der

FI NDI NGS OF FACT

1. Petitioner, Departnment of Health, Board of Physical
Therapy Practice, (Petitioner or Board) is the state agency that
Iicenses and has regulatory jurisdiction of physical therapists.

2. At the tinme of the hearing, Respondent Raynond Cralle
(Cralle) had practiced physical therapy for three decades and
was known to col |l eagues as a conpetent and innovative
professional. He holds licenses in Florida, Virginia, |owa, and
ot her states by reciprocity, and al so holds a specialized
certification in physical therapy for persons suffering from
injuries to the brain and spinal cord.

3. Cralle received his academc training fromthe
University of lowa’s School of Allied Health. Upon graduation,

he began a hospital based practice at Good Samaritan Hospital in



West Pal m Beach, Florida, and thereafter built a | arge and
successful private practice in the Geater Wst Pal m Beach area.

4. Over the years, Cralle was al so active in professional
activities. 1In addition to speaking, witing and consulting,
Cralle was heavily involved in | egislative advocacy work on
behal f of his profession. Throughout his career, his clinics
have usually had sone type of formal or informal relationship
wi th school s of physical therapy, offering opportunities for
students to intern or to performother types of work.

5. By 1992, Cralle was operating 13 clinics. That year,
he sold sonme of his practice to HealthSouth and the rest to
Novacare, two publicly traded conpani es.

6. Not ready to retire, Cralle opened another private
practice in Delray Beach, Florida.

7. At the tinme of the events giving rise to the charges
against Cralle, his clinic had space to treat eight patients at
atinmne. In additionto Cralle, three physical therapists, one
occupati onal therapist, and one physical therapy intern were
wor ki ng regularly on the prem ses.

8. In addition, aides were enployed to perform non-
pr of essi onal chores such as setting up equi pment, assisting
patients in nmaking their way to treatnent roons, draping

patients, and the |ike.



9. For approximately three nonths in the year 2000, the
preci se dates of which are not reflected in the record, physica
t herapy student Hel en Mesa (Mesa) was enployed as an aide in
Cralle’s clinic.

10. When treating patients, Cralle was frequently
acconpani ed by a col |l eague, either an aide or a nore highly
trained staffer, who would be asked to enter notes on the
patient’s chart. The notes were dictated by Cralle. Cralle
used staff this way to avoid having to interrupt treatnent in
order to docunent treatnent.

11. Wen acconpani ed by student interns or aides such as
Mesa, the dictation served a teaching function as well.

12. Mesa's brief tenure at Cralle’s clinic is consistent
with her pattern of unstable enploynment. Since she |eft
Cralle’s enpl oy, she has worked in at |east three jobs,

i ncluding one in a supernarket and two invol ving physi cal
t herapy, and each of these jobs |asted roughly three nonths.

13. Mesa’'s instability is further evidenced by the fact
that initially she resigned fromCralle’s clinic, saying she
could not handle the stress of the job and single notherhood.
Cralle hired a replacenent while Mesa worked out her notice.
Then, Mesa changed her m nd and asked to stay. Cralle, having

prom sed her job to another, said no.



14. The circunmstances surroundi ng her departure may or may
not be the cause of Mesa's hostility toward Cralle, but the
hostility was unm stakable during her testinony in this case.
Her denmeanor under oath was prosecutorial. She would vol unteer
informati on and argue w th defense counsel about what questions
he shoul d be asking her.

15. As a student, Mesa was taught a nethod of docunenting
patient progress known as SOAP notes. The acronym stands for
Subj ecti ve-Qbj ecti ve-Assessnent- Pl an.

16. Under the SOAP net hodol ogy, the “S(ubjective)” portion
i ncl udes everything that the patient says about how he feels.
The “Q(bjective)” portion states what was done with the patient.
The “A(ssessnent)” portion states what progress the patient is
maki ng toward short or long-termgoals. The “P(lan)” portion
reflects what is expected by or at the next treatnment.

17. Cralle does not like the SOAP form of note-taking and
generally does not use it in his practice. No law or rule
requires the use of the SOAP format in docunenting, or
“charting” patient progress.

18. However, when assisted by Mesa, Cralle often used the
SOAP format when dictating notes, because it was famliar to
Mesa from her studies.

19. Mesa is the only conplaining witness. At hearing her

clainms about Cralle’s charting practices went well outside the



boundari es of the amended administrative conplaint. She claimed
t hat she worked on patients with no supervision and that sone of
“her” patients did not have an eval uation sheet in their chart,
al t hough such sheets are the nost basic tool of physical therapy
practi ce.

20. Mesa also provided the only testinony in support of
the Board' s primary charge, which is that she wote entire SCAP
notes on charts w thout any input, |let alone dictation, from
Cralle or other qualified personnel.

21. In addition, Mesa clainmed that none of the patient
files in which she wote notes had been signed by Cralle the
next tinme she worked with that patient. Yet, it is undisputed
that of the 103 partial patient charts reviewed by the parties
during discovery, all but about 15 percent of the patient
entries in Mesa's handwiting had been signed off on by Cralle.

22. O 17 unsigned notes placed in evidence, at |east sone
reflect a degree of technical know edge and vocabul ary that Mesa
did not have. Her claimto have witten each of them entirely
on her own, is not credited.

23. There was no evidence as to whether, or under what
ci rcunst ances, a physical therapist is required to initial
pati ent notes, and none of the allegations of the Amended
Adm ni strative Conplaint allege errors or om ssions with respect

to Cralle's signhature, initials, of |ack thereof.



24. There was no evidence that any or all of the alleged
charting deficiencies conprom sed patient care or safety in any
way.

25. Rather, as Petitioner’s attorney stated during the
questioning of its only other wtness, physical therapy expert
Li nda Nash (Nash), “As you know, this case is about what duties
a physical therapist can del egate to unlicensed personnel
what are [a] physical therapist’s responsibilities as far as the
record keeping itsel f?”

26. Nash’s answer was instructive. She replied:

Well, we have a responsibility to docunent
everyt hing and, and docunent it in a form be
it SOAP or narrative or any way that
denonstrates that that patient, where they
were the nonent that they cane in and how
they were continuing to progress. For
several reasons. Nunber one, for your own
benefit because if you have to defend
yourself in a case you have, you know, notes
t hat are documented as to what went on and
what you did for insurance purposes.
| nsurance conpanies don't like to pay if
they’'re, if the patient is not making
progress. And you need to be able to
docunent those kinds of things in the notes.

27. After revealing that her primary interest in good
docunentation is as a neans of covering herself in malpractice
l[itigation or to obtain insurance reinbursenent, a theme which

“

woul d recur again on her cross-examnation (in her words, “so
that I covered ny tail”), Nash eventually turned her attention

to issues pertinent to the state’s interest in protecting the



public’s health and safety, but provided no testinony indicating
that any or all of Cralle's charts constituted a danger to any
patient.

28. Nash acknow edged that in her years of experience, she
has never seen a "perfect chart."”

29. Nash, as well as the experts who testified on behalf
of Cralle, agreed that it would be inproper to delegate to an
unlicensed aide the task of assessing the patient and
determ ning the content of a plan of care. The nost that could
properly be delegated is the docunentation of tasks and
activities performed by patients in the presence of the
unl i censed person.

30. It was al so undisputed anong the experts that there is
not hi ng i nproper about dictating notes to an unlicensed ai de.

31. The uncorroborated testinony of Mesa that she was
del egat ed tasks which may be lawfully performed only by a
physi cal therapist is not worthy of belief when evaluated in the
context of Cralle’s 30 years as a successful and well -regarded
physi cal therapist.

32. Cralle had a nunber of associates and enpl oyees of
| ong standi ng whose qualifications were entirely appropriate for
all aspects of patient care and record keeping. It is illogical

to assune that Cralle would del egate vital functions to a brand



new enpl oyee with no experience, and there is no credible
evi dence that he did.

33. Petitioner's expert Nash realized that because the
state’s entire case rested upon Mesa's credibility, it would be
inportant ”. . . to insure that no m srepresentations [were]
provi ded, the office manager as well as the current PT techs and
PTs are interviewed for accuracy.” Petitioner did not followup
on that recomendati on.

34. Had those individual s been interviewed, and additiona
of fice records been exam ned, the true circunstances surroundi ng
Cralle's record keeping practices could have been ascert ai ned.
In the absence of such evidence and w tnesses, there is no clear
and convi ncing evidence of the Rule violations alleged.

35. Mesa clained that two physical therapists working in
Cralle’s clinic instructed Mesa not to wite in the charts of
their patients, and, further, that these therapists conpl ai ned
to Cralle about his practice of permtting Mesa to wite in his
charts. Petitioner offered no corroboration for these clains,
even though one of the physical therapists to whom Mesa's
testinony on this matter referred was present and testifying on
behal f of Cralle.

36. A nunber of notes in Mesa's handwiting included
frequent use of phrases such as “patient tolerated treatnent

wel |l due to no conplaints” and “continue with plan of care.”
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These are not nodels of informative note witing, but neither

are they clear and convincing evidence of

when viewed in light of the entire record.

37.

CONCLUSI ONS OF LAW

The Division of Adm nistrative Hearings has

| mpr oper del egati on

jurisdiction over the parties to and the subject matter of this

proceedi ng pursuant to Section 120.57, Florida Statutes.

38.

39.

Rul e 64B17-6. 007, Florida Adm nistrative Code,

(6) The physical therapist shall not
del egat e:

(b) Those activities that require the
speci al know edge, judgnment, and skills of
t he physical therapist assistant, which
i ncl ude:

2. Assessnent of the progress of the
patient in relationship to the plan of the
case.

(c) Patient progress notes. The
unl i censed personnel may docunent tasks and
activities of patients during the patient
treat ment.

Rul e 64B17-6. 001, Florida Adm nistrative Code,
(3) Physical Therapist Responsibilities.

* * *

(c) The physical therapist shall not
del egate any function or task which requires

11

states:

states:



the skill, know edge, and judgnent of the
physi cal therapist.

40. Rul e 64B17-6. 001, Florida Adm nistrati ve Code, states:

(5) Physical Therapist — Physical
Ther api st Assistant Responsibilities and
Supervi sory Rel ati onshi ps.

* * *

(d) The physical therapist shall not
del egate portions of the skilled physical
t herapy functions or tasks to any | esser
trai ned health personnel than the physica
t her api st assi stant.

41. Petitioner has the burden of proving by clear and
convinci ng evidence that Cralle has violated any or all of the

Rul es charged. Ferris v. Turlington, 510 So. 2d 292 (Fla. 1st

DCA 1987). As to each violation charged, Petitioner has failed
to neet that burden

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMMENDED t hat the Board of Physical Therapy
Practice enter a final order dism ssing the Anmended

Adm ni strative Conpl ai nt agai nst Raynond Cralle.
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DONE AND ENTERED t his 27th day of Novenber, 2001, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED:

Fl ori da.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Division of Adm nistrative Hearings
this 27th day of Novenber, 2001.

Mary Denise O Brien, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Building Three

Tal | ahassee, Florida 32308

Richard WIllits, Esquire
2290 10t h Avenue North, Suite 404
Lake Worth, Florida 33461

Theodore M Henderson, Agency C erk
Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

Dr. Kaye Howerton, Executive Director
Board of Physical Therapy Practice
Departnent of Health

4052 Bal d Cypress Way, Bin C05

Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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